
AGREEMENT FOR SALE OF ASSETS

{Seattle Plant;

'~ ,

THIS AGREEMENT made this I ~+~\. day of February, 1978, between KAISER GYPSUM..---

COMPANY, INC., a Washington corporation (hereinafter referred to as the "Seller") and

NORWEST GYPSUM, INC., a Washington corporation (hereinafter referred to os the "Buyer");

WITNESSETH

WHEREAS, Seller owns certain tangible assets hereinafter more portlcularly described

comprising ils gypsum board manufacturing plant facility lacated at Seattle, Washington

(such plant foci lity is hereinafter referred to as the "Seattle Plant"); and

WHEREAS, Buyer has agreed to purchase, and Seller has agreed to sell, these ossets

on the specific terms and conditions hereinafter set forth;

NOW, THEREFORE, in consideration of the premises and the respective mutuel agree-

ments, representations and warranties herein contained, Buyer and Seller agree as folio.....s:

1. Sale of Plant Asse". The Seller hereby agrees to sell (or to assign ar sublease in

the case of fe~ed assets) to the Buyer, and the Buyer hereby ogrees to purchase or accept r

sublect in each case to the provisions af this Agreement, all af the following descdbed real

property and tangible personal properties that are owned or leased by the Seller and directly

utilized by Seller in connecHon with its Seattle Plant and which are located upon the real

estate described In the attached Schedule f (all of such items tagether beIng referree to as the

"Plant Assets"),

A. Real Property. That certain parcel of land located between East Marginal

Way and the Duwamish River in me City of Seattle, Washington, which is now owned by

Seller, consisting of 9.7 acres more or less and as more particul"r1y (~ed /)~ If.;
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atta~hed S~hedule I, together with all the privileges C1nd appurtenan~es thereto and all

plants, buildings, stru~tures, installations, fixtures, improvements, betterments and additions,

situated thereon, and together with easements for (1) Buyer's use of the dock fa~i1ity (on

adjoining land owned by Kaiser Cement & Gypsum Corporation, the parent company of

Seller) to permit unloading of gypsum rock and Buyer's maintenance of a conveyor system

thereon to the Seattle Plant, and (2) mutual easement for ingress and egress (such land, Im-

provements, and easements together hereinafter referred to as the "Real Property");

B. Equipment. All of the machinery, tools, dies, appliances, venicles, furni-

ture, equipment, and other personal property of every kind and description that cre

located upon or within ,the Real Property, ore owned or leased by Seller, o,>d are utilized

in connectiol'\ with Seller's Seattle Plant operations, a current list of which is more

specifically described in Schedule II hereto;

C. Inventory. All of the gypsum board and other finished goods and row

materials (whather expensed or capitalized), in~judirrg gypsum boord, gypsum rock, work

in pmcess, consumable manufacturing supplies, spare ports and repair materials that are

actually on hand as of the Closing Dote on or within the Real Property and are owned

by Seller, cn approximate lid of which items currently on hand shall be attached hereto

cs Schedule III (such items hereinafter referred to as the "Inventory'?;

D. TOGETHER WITH, and included therein (to be delivered to Buyer subsequent

toClosiflg) all papers and records in Seller's care, custody, or control relating solely to:

(1) operation of the Seattle Plant, (2) the Plont Assets, and (3) including but not limited

to all blueprints and specifications, all accounting and finon~iaJ records, all maintenance.
and production records, all plats of survey of the Real Property, and all plans and designs

-.
of the Soattle Plant, and all other intangibles (ex~luding accounts receivable and payable) •.,...---..,
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2. Purchase Price. Purchaser agrees to pay and Se lIer agrees to accept, in full

payment:

A. For all of the Real Property and Equipment, a total purchase price of '

Seven Million Six Hundred Thousand Dollars ($7,600,000.00); and

B. for said 'nventories, a total purchase price equal to the aggregate value

of said Inventories actually on hand, to be determined according to a physical count

made jointly by the parties Immediately prior to the Closing Date, with the various items

thereof being counted and valued in the manner and at the prices provided for in Schedule

V hereof.

The net purchase price payable on the Closing Date shall be increased, ar,decreased, as

the case may be, by the net amount of the closing prorations arid expenses pravided for in

Section 15.B below.

The purchase price shall be paid in immediate "goad funds" upon Closing in the manner

specified in Clause 15.B hereof, or at the option of Seller by cashier's check.

3. Closing Date. This transactIon sholl be closed and consummated at Safeco Title

Insurance Company, 4th and Vine Building (or other locations of Seller's choice) in Seattle,

Washington, at 9:30 a.m. P.S. T. on February 14, 1978, but In any event on or before 5:00 p.m.

P.S. T. on February 15, 1978, or at such other time and place as the parties hereto mutually

may agree in writing. Said date or any alternate date agreed to by the parties hereunder is

herein referred to as the "Closing Date" or time of "Closing" for all purposes of this Agreement.

The Closing sholl take place in the manner set forth in Clause 15 hereof.

4. Supply Contract,. Seller and Buyer shall upon Closing enter into written ogree-

ments between each other whereby:

. '
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A. Seller will insure the Seattle Plant a source of supply af gypsum board paper

from Seller's paper manufacturing plant at Son Leandro~ California; and.
B. Seller will insure the Seattle Plant a source of supply of gypsum rock.'

Copies of such ogreements in the form mutually agreed upon by the parties are attached.

Appropriate dates and price adjustments as of the Closing Date shall be made therein by Seller
•

as therein provided.

5. Representations and Warrantie, by Seller. The Seller does hereby represent and

warrant a, fa 1I0ws:

A. Organization and Standing. The Seller;' a corporation duly organized,

validly ilxlsting and in good standing under the lows of the State of Washington and has

all the necessary corporate power and authority to own amI to operate the Plant Assets

hereunder a, now owned and operated by it.

8. Authorit)'. The execution, delivery and performance of this Agreemero~ by

the Seller, including, without limitation, the conveyance" transfers and deliveries con-

te",plaled hereby, have been duly and effectively authorized by all necessary corporate'

action, and this Agreement constitutes a legal, valid and binding obligation of the Seller,

enforceable in occordance with its terms.

C. Title to Properties. Except as allowed pursuant to Paragraph 8.0 or as

disclo'ed in Schedule VI attached hereto, the Seller will on the Closing Date have, and

be ablli! to convey, title to all of the Plant As,ets, free ond clear of all mortgogQs, lien"

encumbrances, pledge, or security intere,ts of any nature whatsoever, and otherwise

such title shall be good and marketable.
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D. Condition of Plant Assets. All of the Equipment has been maintained in

accordance with customary industry practice and is operable In a normal manner; provided,
•

however, that. except as so expressly warranted (and subject further to the limitatiOns

thereon in Paragraph 2S below) all of the PI~nt Assets sholl be transferred to and accepted

by Buyer "As Is, Where Is" as of the Closing Date.

l:. Absence of Other Assets. Except for the exceptions expressly set forth in

Paragraph I.E. above, there are no material tangible assets or properties of any nature

which are being retained after the Closing Date by the Seller or any subsidiary or entity

affiliated with the Seller which have been customarily and directly employed in the

operations of its Seattle Plant.

F. Transfer Instruments. Except as set forth in Schedule VI attached hereto,

and excluding current tax liens for taxes not yet due and payable, the instruments of

Iransfer and conveyance to be executed by the Seller and de.livered to Buyer on the Closing

Dale shall be yalid and effective to tra,:,sfer to Buyer title (or In the case of leased assets,

all of the Seller's lea~ehold rights and interests therein) to all of the Plant Assets to be

transferre:! hereunder, free and c lear of all mortgages, liens, encumbrances, pledges

or security Interests of any nature whatsoever, and otherwise good and marketable title.

G. Litigation and Environmental Problems. Except as set forth in Schedule VII,

there is no material litigotion or proceeding pending, or to the knowledge of the Seller

any investigation pending, or to the knowledge of the Seller any material litigation,

proceeding or investigction threatened against or relating to the operation of the

Seattle Plant or the Plant Assets, a~d the Seller does not know of any basis for any such

possible action. Except as disclosed On saiel Schedule VII, the Seller has received na...
notice of any outstanding violalion of any law, regulation or requirement--nrlating to the

.'
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operation of the Seattle PIQnt Qr the Plant As~ets to be transferred hereunder; and, so

far as is known to the Seller, no such violation exists. Except a~ set forth in said Schedule

VI/, Seller does not know of any condition or set of fact~ relating to the operotion of the

Seattle Plant which constitute~ a violation of any health, safety or. environmentQI law

or regulation.

H. LeQses, ContrQcts and Agreements. Except a~ described in the attached

Schedule VIII, and except for purcha~e commitments which hQve been entered into in

the nQrmQI and QrdinQry course of buslne~~, the Seller does not hQve any lecse~ of real

or personQI property, or Qny agreements, contracts, licenses, permits or commitments of

any nature, oral or written, that materially affect the Plant Assets or the aperotlan of

the SeQttle Plant. Except as set forth in said Schedule VIIl, the Seller has complied

with and Is complying with all of the terms and conditions of all such lecse~-, agreements,

cQntracts or commitments mQterially affecting the Plant Asset5 to be transferred hereunder

or the operation of the Seattle Plant, and Seller is not in def?ult under any of them and

no event has Qccurred which, with the lapse of lime, would constitute a default on the

part of Seller under any of them. Except as di~closed In 'said Schedule VIII and except

as otherwise expressly agreed to herein, all Qf the Seller's leases, agreements, contracts,

licenses, permits, or CQmmitments ond policies to be transferred to Buyer hereunder are

freely assignable to Buyer without consent of Qnother party.

I. Collective Borgoin; ng Agreements. Except as described In Schedule IX, th-e

Seller is not a party to any written or oral collective bargaining agreement or union

can~ract, or to any hourly employee benefit agreement, commitment, arrangement or

program relating to the operation of ,the Seattle Plant or the hourly employees employed

therein • ...
J. Employment Agreements. Except as described in Schedule X hereof, Seller

has no employment or consultative agreements, emplayee benefit a5/re....nenlS', pr09roms,.\
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pommltments, understandings or arrcmgements involving salaried employees af the

Seattle Plant, which sha II Include, fC1r all purposes of this.Agreement, any members of

the sales or seles order group.

K. Disclosure. No representation or warranty by the Seller in this Agreement

contains or will as of the Closing Date contain any untrue statement of a material fact

or omits or will omit to state a material fact necessary to make the statements contained

herein not misleading.

6. Representations and Warranties by Buyer. Buyer does hereby represent and warrant

as follows:

A. Organization and Standing. Buyer is a corporaUon duly organized, validly

existing and in good standing under the laws of the State of Washington and has all of the

necessary corporate power to acquire, own and operate the Plant Assets hereunder.

B. Authorify. The execution, delivery and performance of this Agreement by

the Buyer (including, without limitation, all of the Buyer's assumptions and undert~kings

hereunder) have been duly authorized by all necessary corporate action, and this Agree-

ment constitutes a legal, valid and binding obligation of Buyer enforceable in accordance

with iIs terms.

C. Litigation and Related Problems. Except as set forth in Schedule XI,

the Buyer knows of no litigation, proceeding or investigation pending, or to the knowledge

of the Buyer, threatened which might affect the Buyer's ability or right to perronn and

carry out its obligalions hereunder, and Buyer does not know of any basis therefor.

D. Disclosure. No representation or warranty by rhe Buyer in rhis Agreement

c~ntoins or will as of rhe Closing Dare contain any untrue sratement of a material fact or

omits or will omit to state a material fact necessary to make rhe statements contained--
herein not misleading.
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7. Assumption of liabilities. It is expressly understood and agreed thai Buyer shalr--

not, by virtue of thi> Agreemen~, the consummation of Ihe transactiol'l;S contemplated herein, or

otherwise, assume any liability or obligation of Ihe Seller or any liability or obligation constituting

a charge, lien, encumbrance or security interest upon the Seattle Plant or any of the Plant

Assen to be lransferred hereunder, or any Iiabi Iity or obligation arising out of the sale of any

product or other asset of the Seattle Plant, other than those set forth in this Paragraph 7. or

in Paragraph 9. be low.

The Buyer hereby expressly accepts responsibility for, assumes and agrees to perform the

following:

A. Property li ens and Encumbrances. The mortgages, liens, encumbrances,

pledges and security interests which are listed and described in Schedule VI, and current

tox liens for real property toxes not yet due and payable.

8. Leases, Contracts and Agreements. The leases, agreemimn, cont~acts..

licenses, permits and commitments which are listed and described in Schedule VIlI (except

for those which are expressly noted an the said Schedu Ie as not to be assumed by Buyer)

and the purchase commitments which are properly omitted from Schew Ie VIII, by virtue of

the exception set forth in Paragraph S.H. above, and such contracts as have been entered

,into pursuant to the provisions of Paragraph 8. B. hereof.

C. Risk of Divestiture. All risks of divestiture of any or all of the Plant Assets

as may be required of Buyer after closing directly or Indirectly by any governmental entity

or agency.

-8-
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8. Conduct of Business Pending the Closing Dote. The Seller hereby agrees that fram

the date hereof and until the Clasing Date and except as otherwise consented to and approved

in writing by Buyer, the Seattle Plant, H operated, shall be operated as follows:

A. Operation of Business. The Seller reserves the right at any lime, and from

time to time, fa close, shut down, suspend or limit, in whole or in part, operation of the

Seattle Plant. It is understood that the Seller may be making purchases of raw

materials, supplies, spare parts, and minor items of equipment, may be producing products

for so Ie and for inventory, and may be selling products held 0/ produced for resa Ie, but

sholl be under no obligation to do so. The Seller shall restrict any purchases to such
, ,

kinds and quantities thereof as are usual in the normal cauBe of the business of the

Seller.

8. Leases, Contracts and Commi Iments. Seller shall enter into no lease,

agreement, contract or commitment of any nature, ~ral or written, that affects or relates

fa the Plant Assets or the operation of the Seattle PJont other than commitments which

are entered inlo in the normal and ordinary course of business, withoul the prior

consent of Buyer.

C. COfllpensolion. No increase shol I be made in the compensation payable

or to become payable by Seller to any of the employees or agents associoled with the

Seattle Plant, except os are usual in the normal couBe of the business of the Seller,

and no employment contract shall be enlered into or any increase in any pre,sent pension

payment or arrangement shall be mode to or with any of them, other than pursuant to any

existing pension or profil sharing pIon (os the somo has been amended at Seller's Board
"'-.
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of Directors meeting In December, 1977) or existing collectil~e bargaining agreement

or as Seller deems necessary as a result of the Employee Retirement Income Security Act

or other applicable law.

D. Encumbrances and Dispositions. Nane of the Plant Assets shall be encumbered,

disposed of, or made the subject of any contract or commitment for disposition, except for

such dispositions as are mode in the ordinary course of business by the Seattle Plant and

except for liens for current state and local taxes not yet due and poyoble.

E. Insurance. Seller shall keep the Plant Assets and aperatians protected by

insurance far the risks and in the amaunts of coverage in accordance with Seller's present

. ,business practices. Seller shall cancel all insurance an the Plant Assets to be sold,

assigned and transferred hereunder, effective as of the Clasi!"g Date, and Seller shall

be entitl'ed to retain all refunds resulting or due from such cancellation. All risk of loss,

as ta the Plant Assets, whether or not insured, shall remain with Sel'ler prior to the

Closing Date and shall pass to the Buyer upon the Closing Date, except as provided in

Clause 17 hereof. Buyer shall arrange for its own insurance coverage on all such Plant

Assets as of the Closing Date.

9. Employee Benefits.

A. Hourly Employees. Seller has entered into Labar Agreements as follows:

(1) one dated September 1, 1977 with Drivers, Salesmen, and Warehousemen, Local Union

#117, and (2) one dated September 1, 1977 with the International Unian of Operating

Engineers, Lacal #286, to cover hourly employees at the Seattle Plant who are repres::ntod

-10- .,-
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by those respective Unions. Both of such Agreements extend for three (3) years. Copies

of such Agreements are attached on Schedule IX hereto. Buyer agrees to assume as "successor"

all of the responsibilities of Seller under the Agreements with sold Unions as they may

exist as of the Closing Date, and to continue said Agreements for covered hourly employees.

B. Salaried Employees. Seller maintains the Kaiser Cement Retirement Plan

("Plan") for its salaried employees, including certain salaried employees at its Seattle

Plant. Said employees will be terminated from the Plan as of the Closing Date. Seller

agrees to cause the Administrative Committee of Kaiser Cement Retirement Plan to pay

affected employees, from the qualified trust fund of the Plan, their accrued benefits to

the Closing Dote. Said accrued benefits will be calculated by Hewitt Associates, the

Plan's actuaries, in accordance with the provisions of the Plan, but without application

of the Plan's vesting schedule. Said accrued benefits will be paid within sIxty (60) days

of the Closing Date in the manner specified by the .6.dministrative Committee of the Plan.

c. All Employees. Nothing herein contained shall be construed to constitute

a commitment by Buyer to continue the employment of any particular employee or any such

employees or to provide any comparable beneffts to employees after the Closing, except

as hereinabove expressly stated. Seller also agrees to provide all other accrued and

vested benefits accrued to the Closing Date which have been earned by Seller's employees

at its Seattle Plant, Including severance pay to which they are entitled, in the case

of employees not to be employed by Buyer.

II
. II

II
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10. Conditions Precedent to Obligations of Seller. All obligatians of the Seller under

this Agreement are subject to the fulfillment, prior to or at the Closing Date, of each of the

'following conditions (unless waived in writing by the Seller):

A. Representations. The representations and warranties of the Buyer contained

In this Agreement shall not only have been true and complete in every material respect

as of the date of this Agreement, but shall also be true and complete in every material

respect as though again made as of the Closing Date;

B. Compliance. The Buyer shall have performed and complied with all terms

and conditions required by this Agreement to be performed or complied with by Buyer

prior to or at the Closing;

C. Board Approval. This transaction shall have been approved by Seller's

Board of Directors on or before Janua'1'. 6, 1978.

11. Conditions Precedent to Obligations of Buyer. All obligations of Buyer under ~his

Agreement are subject to the fulfillment, prior to or at the Closing Dale, of each of the

following conditions (unless waived In writing by Buyer):

A. ,Representations. The representations and warranties of the Seller contained

In this Agreement shall not only have been true and complete' in every material respect

as of the date of this Agreement, but shall also be true and complete In every material

respect as though cgain made as of the Closing Date.

B. Compliance. The Seller shall have performed and complied with all terms

and conditiom required by this Agreement to be performed or complied with by Seller

prior to or at the Closing.

12. Bulk Sales law. The Buyer and Seller agree to waive compliance with any bulk

sales or similar law to the extent the same may be applicable to the transactions, pro,vided,

-12-
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however, that by such waiver the Buyer does not agree to anume any liabilities or obligalions

.of the Seller except to the extent expressly assumed in Paragraph 7. above.

13. Cure of Breach. Pripr to the closing, the Buyer and Seller each hereby covenant

and agree immediately to notify the other of any breach or potential breach by itself, or of ony

breach by the other party of which such notifying party becomes aware, or of any failure or

likely failure to occur, of any term, conditions, or prevision of this Agreement including,

without limitation, any of the covenants, representations, warranties and conditions precedent

contained herein.

A. If necessary, the Closing Date may be extended at the option of and upon

written notice by the non-breaching party for such period of time as may be necessary

with d~e diligence for the breaching party to cure such breach, provided, powever, that

in no event shall the Closing Date be extended under this Subparagroph A beyond

February 15, 1978. For purposes of this Subparagraph, the "erm "breach" sholl include

any default or failure to comply with any of the terms, conditions, or provisions of this

Agreement within the time period herein provided for.

B. In additior., if prior 10 Closing there appears any matter or ch'cumstance which

constitutes a material defect affecting the litle to any of the Plant Assets, either real or

personal, other than permitted exceptions disclosed on relevant schedules hereto, respec-

tively, then either party sholl give notice to the ather of such defect, and Seller shall
I

proceed forthwith to cure and remove all such defects, all at Seller's own cost and expense,

and shall promptly furnish Buyer with evidence thereof reasonably satisfactory to Buyer's

attorneysj and (unless Buyer elects to proceed to Close Subject to such defect or breo::h

as below pennitted) Seller may elect to extend the time of Closing for up to an additional
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sixty (60) days to accomplish the samei provided, however, that if such defect or default

cannot reasonably within such time be cured by Sell er, then Seller may tenninate this

Agreement.

If, notwithstanding the foregoing, Buyer elects to proceed to close subject to a

defect or breach, Seller shall remain obligated to use its best efforts to discharge, cure

or remove any such defects or breaches which are material in nature, and which reasonably

can be cured, unless Seller elects to tenninate this Agreement as above provided.

14. Access and Information. Seller sha II give to Buyer and to Buyer's counsel,

accounlants and other des;gnated representatives, reasonable access to all of the Plant Assets

and to all of the contracts and commitments to be assumed by the Buyer, as well as to all. the

accounting and production records of the Seattle Plant,and to all purchase and 'payroll

records of Seller relating solely to the Seattle Plant or the Plant Assets, and shall furnish

Buyer with all information concerning the business and affairs of the Seattle Plant as Buyer

mol' request reasonably.

Within a reasonable time after the Closing Date, Seller shall deliver to Buyerall

accounting and production information in Seller's possession relating solely to the Seattle

Plant which Seller has not heretofore delivered to Buyer. After the Closing,Date, Buyer";i11

permit Seller at all reasonable times, on request; to inspect such books and records relallng to

the Seattle Plant prior to the Closing Date which have been transferred to Buyer by Seller

hereunder and to make extracts therefrom I and none of such books and records shall be destroyed

unless written notice is first given and an offer is made to return to Seller the books and records

intended 10 be deslroyed.

In the event of a termination of Ihi5 Agreement, Buyer shall keep confidential any

information (unress readily ascertained from public or published informCltion or trade sources)

i-14-
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.;., retaining copies thereof) all schedules, documen" or other written infomlotion obtained by

Buyer in connect!on therewi th.

15. Procedures For Closing. On the Closing Dote, as a port of and as mutual conc;litions
•

precedent to, the tronsaction herein, the following shall occur:

A. To Be Delivered to Buyer. The Seller sholl deliver to Buyer:

(I) Certified resolutions of Seller's board of directors authorizing the

execution of this Agreement and the consummation of the transactions contemplated

herein; and a Certificate of Incumbency of the officer executing the various instru-

ments on behalf of Seller;

(2) A certificate signed by an authorized officer of the Seller attesting to

the fact thot all of the representations and warranties af the Seller contoined in

Paragraph 5. hereof are true and correct in.every material respect as of the Closing

Dote;

(3) Duly executed standard warranty deed to.the Real Property containing

usual warranties of tltle and subject to no exceptions olher than those exceptions

shown on Schedule I hereto and of record, and such further standard terms, conditions,

and exceptions as contained in a standQrd policy of title insurcncc;

(4) Dury executed bill(s) of sole conveying title to the Equipment and

Inventory to Buyer, containi!,g general wQrranties of title ond subject onl)' to

exceptions disclosed on Schedules II and III hereto, respectively;

(5) Written assignments to Buyer of Seller's interests under the agreements

described in Schedule VII, together with any consents to assignment required;

(6) An opinion of counsel for the Seller dated as of the Closing Date

addressed to the Buyer to the effect Ihat:

I,.
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(a) Seller h duly organized. validly existing and in good standing

under the laws of the Slate of Washington, and has all the necessary

corporate power and authority fa own and operate the Plant Assets hereunder

and as now owned and operated by it.

(b) This Agreement has been duly executed and delivered by the

Seller and constitutes a legal, valid and binding agreement of the Seller

enforceable against Seller in accordance with ill lerms, subject to the

applicotion of general Insolvency laws and to the exercise of a Court's

discre'lion with rellord to equity jurisdiction;

(c) Except as set forth in Schedule VII of this Agreement, such

counsel knows of no litigation, proceedings or investigation pending, or to

the knowledge of such counsel, threatened, which might affect the Seller's

ability or right to perform and carry out its obligations hereunder;

,M No provision of the Seller'sArticles of Incorporation, or of

it. By-Lows, or of any contract known to such counsel to which the Seller is

a party or by which the Seller is now bound, prevents the Seller from taking

any action contemplated by this Agreement;

(e) Every instrument executed and delivered by the Seller in

connection with the transactions contemplated by this Agreemenl' is its

legal, valid and binding obligation, and is enforceoble against Seller in

accordance with the ,terms of such instrument, subject to the application of

general insolvency laws and to the exercise of a Court's discretion with

regard to equity jurisdiction;

"t.

-16-

KG2000139

, .
~II

.n~
~' -, I I. .,



(f) All corporate and other proceedings required to be token by

the Seller or on its part to authorize it to execute and deliver all the

instrument. contemplated by this Agreement have been duly and properly

taken, and that no vote or consent of the stockholders of Seller is necessary

to 'authorize the transactions contemplated herein.

Such counsel shall be entitled to rely on statements of foct mode by the

Seller and its agents and employees anll by public officials and may be made upon
,

such counsel's best informotlonand belief;

(7) Two copies of the Rock and Paper Supply contracts referred to in

Clause 4, containing adjustments as of Date of Closing.

(8) And such assignment, and conveyances of other instruments sufficient,
to transfer to Buyer the items whi ch &'yer is to assume pursuant to this Agreement.

(9) Possession of the Plant Assets.

B. Concurrently therewith, the parties sholl:

(I) Execute the Rock and Paper Supply contracts and eoch retain one

copy thereof;

(2) Prorate:

(a) Any prepaid or unpaid real property taxes on the Real Property,

and personal property taxes on the tangible personal properties, being

purchased hereunder as of the Closing Dote on the basis of the fiscal year

of eoch taxing body involved, and if the amount of any tax is not ascertainable

as of the Closing Date, proration of the tax shoJI be based on the m<:lst recent

oscertainable tax bill, subject to later reprorati on when the actual amount

,eecomes known;

(b) Amcunts prepaid or accrued under contracts for servic",., such

as janitorial, utilities and similar items;

~17-
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(c) To the exteot not paid directly to employees, employee salaries

and acrrualsj

(d) Lease and rental payments; and

(e) Other items which are customarily proro~ed.

(3) Allocate and pay expenses of this lTansoction as follows:

(a) Buyer sholl pay the premium for any policy of title insurance

it may desire, and any sales or similar tax (Including use tax) which may be

payable with respect to the soJe and transfer of Plant Assets hereunder (except

as provided in Subsection (3)(b) hereol);

(b) Seller shall pay for recording the deed, the documentary stamps

with respect to such deed, and the one per cent (1 %) County re,:,l estate

excise tax;

(c) Escrow and all other miscellaneous closing costs sholl be shared

equally.

C. Concurrently with Seller's camplionce with the foregoing, Buyer shall.

(1) Pay the purchase price as provided for in Section 2, plus or minus any

net prorations or adiustments under Clause Bof this Section 9, by Immediate /lgood

funds" transfer into Sel/er's parent company's account '13:Sk 1J07 at the Seattle

First National Bank headquarters office, Seattle, Washington, so as to insure same-

day credit, with no loss of interest thereon.

(2) Reimburse Seller for the IMP Mill as provided in Clause 16, if

complete on Closing.

(3) Provide to Seller such agreements, satbfactory in form and content

to Seller, by which Buyer ossumes the obligations and liabilities described In this

, \
Agreement to be assumed by It.

-IB- - ,-
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(4) Provide to Sellar a certificate signed by an authorb:ed officer of Buyer

attesting to the fact,that all of the representations and warranties of Buyer contained

In Paragraph 6. hereof are lrue and correct as of the Closing Date •

•
(5) Provide to Seller certified resolutions of Buyer's board of directors

authorizing the execution of this Agreement and the consummatiDn of the transactions

contemplated herein; and Certificate of Incumbency of each officer executing

Agreement on behalf of Buyer.

(6) Provide to Seller a resale or sales and use tax exemption certificate

relating to Ihe Inventory; and,

(7) Provide to Seller an opinion of counsel for the Buyer dated as of Ihe

Closing Date addressed to the Seller in form and substance satisfactory 10 the

Seller's counsel to the effect f'hal:

(a) Buyer is duly orgonized, validly !,xisting and in good standing

under the laws of the State of Washing,ton, and'has all the necessary

corp~rate power and authority to acquire, own and operate the Plant

Assels to be acquired hereunder;

(b) This Agreement hos been duly executed and delivered by the

Buyer and constitules a legal, valid and binding agreement of the Buyer

enforcp,able against Buyer in accordance with Its terms, subjeci 10 the

application of general insolvency laws and to the exercise of a Court's

discrelion with regard 10 equity jurisdiction;

(c) Except as set forth in Schedule XI of Ihis Agreement, sl..Ch

counsel knows of no litigation, proceeding' or investigation pending, or to

.... the knowledge of such counsel, threatened, which might affect the Buyer's

ability or right to perform and carry out its obligations h,~r;

-19-
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(d) No provisio~ of the Buyer's Articl~ of Incorporation, or its

By-Laws, or of any contract known to such counsel to which the Buyer

Is a party or by which the Buyer is now bound, prevents the Buyer from

toklng any action contemplated by this Agreement;

(e) Every instrument executed and delivered by the Buyer in

connection with the transactions contemplated by this Agreement, is lis

legal, v~lid and binding obligotion and is enforceable against Buyer in

accordance with the tenns of such instrument, subject to the application

of general insolvency laws and to the exercise of a Court's discretion

with regard to equity lurisdiction;

(f) All corparate and other proceedings required to be taken by

the Buyer or on its part to authorize It to execute ond deliver all the

instruments contemplated by this Agreement ha-:e been duly and properly

taken and no vote or consent of the stockholder of Buyer is necessary to

authorize the transactions contemplated herein.

Such counsel shall be entitled to rely on statements of fact made by the

Buyer and its agents and employees and by public officials and may be made upon

such counsel's best information and belief.

O. Additional Transfer Documents. From time to time, at Buyer's request,

whether at or uffer the Closing Date and without further consideration, the Seller will

execute and deliver such further instruments of transfer and take such other action as

Buyer reasonobly mol' require to transfer more effectively to Buyer title or possession to

any of the Plant Asset> to be transferred hereunder.

.......
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16. IMP Mill. Seller Is In the process of constructing and installing an Impact Mill

at the Seattle Plant. Seller shall continue'such construction in the ordinary course and shall

complete the same prior to closing hereunder (subject to delays beyond the control of Seller) •
•

Upon the later of (I) completion of such construction or (Ii) closing hereunder, Buyer shall

reimburse Seller in cosh for the actual direct cost of such constNction (estimated to be $65,000)

but not, in any event, to exceed the sum of $75,000.

17. Damage or DestNction Prior to Closing. In the event that any of the buildings,

structures, or EquIpment being purchased by Buyer hereunder are damaged or destroyed due

to any cause whatever (whether negligent or non-negligent) prior to the Closing date, and

the domoge is of such nature and magnitude that in the reasonable ludgment of the parties:

A. The repair and restoration of such damage cannot be substantially completed

within one hU!"dred eighty (180) days after the occurrence thereof, Dr

B. The estimated cost of such repair and restoration is in excess of

$7,600,000.00,

then either party may, wilhin the periods hereinafter provided, elect to terminate this Agree-

ment and all obligations arising hereunder. Seller shall have fifteen (15) days after such

occurrence in which to make such election. Seller shall also give Buyer prompt notice of any

such occurrence and Buyer shall have fifteen (15) days after the receipt of such notice in

which to make Its election. If either party fails to give notice of its election to terminate

within the time limit so provided, then such right shall be deemed waived by the party failing

to give such notice. If neither party gives such nollce to terminate, Seller shall prnceed

immediately to repair and restore such domage, and shall retain all insurance proceeds

therefrom, and such transaction shall close. In the event that the fifteen (15)-day notice

periods above prOvided shall extend beyond the Closing Dale provided in Section 4 hereof,

such Closing Date shall be continued to the day following the eXf'iration of the latest
/

fifteen (15)-doy notice period obove provided.

~; .
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In the event any such domage or destwcti'm is of a lesser nature and magnitude than

described above in this section, Seller shall with reasonable diligence commence and complete

the repair and restoration of the damaged or destroyed bui Idings, structures, machinery or

·equipment and retain all insurance proceeds therefrom; and, In the event such property is not

fully repaired and restored prior to the Closing Date provided herein, sold Closing Dote may

be continued by Seller until Seller shall have completed such repairs or restarotion.

In the event the parties disagree as to the Cost af repair and restoration, notice of such

disagreement may be given by either party and the parties sholl promptly submit such question

to binding arbitration by a qualified appraiser who has been designed by Seller's insurance

carrier and who is acceptable to Buyer; and the notice period provided above shall be extended

to Iifteen (15) days after the appraiser has rendered his appraisal in writing, which he shall do
, .

as promptly as possible and In no event more than thirty (30) days after submillal to him.

18. Press Releases. It is the intention of the parties that a joint press release shall

be issued upon execution of this Agreement by both parties, and possible also upon closing of

the transaction. The wording of such press releases and other publications or other notices

regarding this tra:1Saction shall be tointly and reasonably determined by the parties, but shall,

In event of a dispute, be subject to Seller's final approval as to timing and content.

19. Indemnity by Seller. The Seller does hereby agree to indemnify and hold harmless

Buyer at all times after the dale. of this Agreement and after the Closing Date against and in

respect of:

A. Liabilities of the Seattle Plant. All liabilities and obligations of the,

Seller relating to the operations af the Seattle Plant, of every kind, nature and

description. regardless of whether such liabi Ii ties or obligations are accrued or unaccrued,

absolute or-contingent, liquidated or unliquidated, or otherwise, which exist at the

·22.

Closing Date or arise out of transactions entered Into priar to, or a state-cf Facts existing
'\.\. '-
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prior to, the Closina Dote, except only such Iiobilities and obligations as shall be expressly

assumed by Buyer pursuant to this Agreement.

8. Claims Upon Plant Assets. All claims against, or claims of any interest in, or

all liens or encumbrances or the like upon any or all of the Plant Assets to be transferred

hereunder by the Seller to Buyer, which exist at the Closina Dote or arise out of trans-

actions entered into prior to, or a state of facts existing prior to, the Closing Dote, except-

ing only such liabllities and obligations as sholl be expressly assumed by Buyer pursuant

to this Agreement.

C. Breach of Representation, Warranty or Agreement. Any liabi Ii ty, damage

or loss resu Iting from any misrepresentation or non-fulfi IIment of any agreement on the

part or'Seller under this Agreement (provided, however, that Seller sholl have no obligation

hereunde'r to indemnify Buyer for any breach of the representations and warranties con-

toined in Paragraph 5.0. above, except to the extent set forth in Paragraph 29 below).

D. Product liabilities. Allliabllities and obligations directly arising oul of

the sale by the Seller of deFective inventory or the use or sale by the Buyer of defec

tive finished goods inventory purchased by Buyer from Seller hereunder, but only as and

to the extent expressly provided in the Seller's Standard Warranty, a copy of which is

attached hereto as Exhibit A.

E. Miscellaneous. The indemnification of Seller herein provided sholl include

the duty or obligation on the part of Seller to deFend and protect Buyer with respect to

all claims, demands, actions, sui 15 , and proceedings which are asserted against Buyer,

the Seattle Plant or the Plant Assets which arise out of or are within the terms of

Seller's indemnification set forth above and the duty or obligation to pay all reasonable

, costs ond expenses directly associated with the foregoing. ---23-
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20. Indemnity by Buyer. The Buyer does hereby agree to indemnify and hold hprmless

the Seller at all times llfter the date of this Agreement and after the Closing Date against llnd in

respect of,

A. Assumed Obligotions. All (iabi lities llnd obliglltionsoof .Buyer or of the

Seller Df every kind, nature and description, regardless of whether such liabilities or

oblieati ons are llbsolute or cantineent, liquidated Dr unliquidated, accrued or unaccrued

or otherwise, which Buyer b expressly agreeins to assume pursullnt to Pllragraph~!.c:'nd 9

above, subiect tD the terms thereof.

B. Liabilities Df the Seattle Plant after tlosing Date. All liabilities and

.obligations of every kind, nature and description, relating to the operations of the

Seattle Plant after the Closing Date or which llrbe out of tronsllctions or a date of facts

which occur after the Closing Dote.

C. Employee Benefits. All liabilities to and claims by employees of Seller

who become employees of Buyer for pension, retirement pla~, and other employee

benefits accruing or ~rising from and after Closing date.

D. Breach of Representation, Warranty or Agreement. Any Iiabi lily I damage,

or lass resulting from any misrepresentation, or non-fulfillment of any agreement on the

part of Buyer under this Agreement.

E. Miscellaneous. The indemnification of Buyer's herein provided shall include

the duty or obligation on the part of Buyer to °defend and protect Seller with respect to

all claims, demands, actions, suils and proceedings which are asserted against Seller,

which arise out Df Dr are within the terms Df Buyer's IndemnificDtion set forth above and

the duty or obligation to pay all costs and expenses associal·ed with the foregoing.

-24-
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21; Defense of Claims. Pramptly upan receipt of any claim asserted by any third party,

or any .action commenced by any third parly involving any claim, lIabi lily or obligation within

1I>e scope of any of the indemnifi~ations contained in Paragraphs 16 or 17 hereaf by ane of

the parties to this Agreement, the party receiving such claim shall give written notice thereof

10 the other parly hereto, and the parly required to make indemnification under this Agreement

(the "indemnitor") shall defend or otherwise protect such claim at its own cost and expense and

with counsel of its own choice, and shall pay promptly any judgments rendered or settlements

reached. The other parly hereto (the "indemnitee") may, at its option, butshall not be required

to, join In the deFense by counsel of its own choosing and at its own expense. In the event that

the indemnitor shall fail ·to notify the indemnitee that the said indemnitor will defend any ~uch

suit, proceedings, claim or demand, within fifteen (15) days after the notice th.ereof has been

given to it. or in the event that the indemnitor shall fail to defend diligently the said suit.

preceedinos. c:1oim or demand, the indemnitee shall have the right to deFend the same and to

obtain prompt payment From the indemnitor for its reasonable costs and expen~es (Including

attorneys' fees) In connectiontherewith, and for any judgments recovered against it or settle-

ments reached by it.

22. Brokerage. The Buyer agrees to hold harmless the Seller from any claim. demand

or judgment made or rendered against the Seller For brokerage in this transaction from anyone

with whom the Buyer has an understanding. agreement or c.ommitment with respect to the payment

of any broke r's or finder's fee or the like wi th respect to the transactions contemplated by this

Agreement; and the Seller agrees to save and hold harmless the Buyer from any claim. demard

or judgment made or rendered against the Buyer for brokelDge in this transaction from anyone

with whom the Seller ha. an understanding, agreement or commitme~i with respect to the pay-

ment of any bro~~r's or finder's fee or the like with respect to the transactions contemplated by

this Agreement.
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23. 'Expenses. The Buyer and the Seller shall each pay the respective expenses incurred

by ·each of them in connection with the proceedings taken with respect to this Agreement and

relating thereto. Buyer shall pay the policy premiums for title insurance and any sales or simi lor

tax which may be poyable with respect to the sale and transfer of Plant Assets hereunder. Seller

shall pay for recording the deed and for the documentary stamps with respect to the deed. Escrow

costs, if any, shall be shared equally.

24. Notices. All notices, letters, requests, demands and other communications here-

1Jncler shall be in writing and shall be deemed to be duly given if delivered in persoll and re-

celpted for, or if deposited into the United Stotes mail (first class and registered or certified

with return receipt requested and with all postage prepaid), or if otherwise actually delivered:

A. If to the Seller:

Kaiser Gypsum Company, Inc.
Attention: James Rowe, Vice President, Marketing
300 Lakeside Drive
Oakland, California 94666

Wi1h copy to:

Kaiser Gypsum Company, Inc.
Attention: Charles W. Reese, Esquire
legal Deparlment
300 Lakeside Drive
Oak land, Co Ii forni a 94666
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B. If to the Buyer:

Norwest Gypsum, Inc.
6010 - 20th Str!'et East
Tacoma, Washing~an 98424

WIth copy to:

Brownfield & Associa~es, Inc.
6010 - 20th Street East
Tacoma, Washing~on 98424

or to such other persons or at such other addresses ils either party hereto may hereafter be

notified by the other party in accordance with this paragraph.

25. Termina~ion. Subject to the more specific remedies otherwise provided herein,

either party may termino~e this Agreement by immediote written notice to th,: o~her party,

if a material breach has occurred by such other party and such breach has continued without

correction for 0 period of fifteen (15) business days after receipt of written notice thereof from

the terminating porty.

26. Construction of Agreement. The paragraph and subparograph headings contained

in this Agreement are for reference purposes only and shall not affect in any waY"the meanings

or interpretation hereof.

27. Counterparts, This Agreemen~ may be executed simultaneously in any number of

counterparts, each of which shall constitute one and the same instrument.

28. Survival of Representations and Warranties. All agreements, representations,

warranties and indemnities herein shall survive any investigations in connection herewith and

the Closing Date; provided, however, that the representations and warranties set forth in Para-

groph 5.0, above re machinery and equipment (and the indemnification with respect thereto set

forth in Paragraph 16.C. above), .hall survive the Closing Date only a. to claims as.erted in--
writing by Buyer within thirty (30) days after the Clo.ing Date.
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29. Assignment/Benefit. Neither this Agreement nor any part thereof may be assigned

~lther voluntarily or by operoli en of low by either party without the prior written consent of

the other party; that either party may assign and tronsfer this Agreement to any of its sub

4idiaries or affiliates or Its par~nt company, or joint venturer of which it holds a major interest,

'Without such consent, in which instance the party so assigning shall remain liable hereunder

for full and faithful performance of this Agreement by such subsidiary, affiliate, or parent

company. Subject to the foregoing, this Agreement sholl inure to the benefit of, and be

binding upon, the parties hereto and their respective successors and assigns•

.30. Entire Agr.eement. This Agreement contains the entire agreement between the

parties with respect to the matters herein contained (except for those related transactions

described !n Paragraph 10.C above) and supersedes and embodies all negotiations between

the parties; and no agreements, representati ons, warranties, Indemnities or pr.omlses, unless

contained herein, shall be binding upon the parties hereto with respect to the matters herein

contained.

31. Controlling Low. This Agreement sholl be govemed, construed and interpreted

pursuant to the lows of the State of Washington.

//
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IN WITNESS WHEREOF I the parties hereto have executed this Agreement as of the day

and year first above wri tten.

BUYER:

ATTEST:
NORWEST GYPSUM, INC.

SELLER:

KAISER GYPSUM COMPAI'>lY, INC.

//"~"~,/' ,~0'
By: ,/ .I . //~,,~

ATTEST:

11$: _
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STATE OF Yii1'6~; ".~p~:)
) ~s.

COUNTY OF (i l~ l )

THIS IS TO CERTIFY that on this 13th dayof~) ,', i)\'.
before me, the unde~igned, a 'notary pub); c in ond for the state 0 .' 1- .-

duly commissioned and sworn pen;onally appeared v,,',, (., ' -" .-.,:,:,,,:","",'f-","",:~~:.J-'

:===:~§~::~~', to me known to be t e ! !(.~. and
~ , respectively, of KAISE GYPS M OMPAN , INC.,
the corporation that executed the within and foregoing instrument, and acknowledged
the said instrument to be the free and voluntary oct and deed of said corporation for
the uses and purposes therein mentioned, and on oath stated that they were authorized
to execute ~aid instrument, and that the seal affixed is the new corporate seal of said
corporation.

STATE OF \:JAc)RI f~;rct'J )
" ) ss.

COUNTY OF, Ki h' G- )

THIS IS TO CERTIFY that on this /'11 k day of .d r u., i'lL,' , 1978,
before me, the undersigned, a notary public in ond for testate of ' ;>'; ·.11,'+;)" ,

.,guly c0n:'miss!..oned and sworn personally appeared ':,:;, "i f\', , r," ' : :' ,_ bn
I}~:.·.\· .. ~.:· .. S.':~lf.LJlt,,,,,, tomeknowntDbethe~'h""~"'" J; and

I.,:., ,of'"." I~.;,',,,., ",- , respectively, of NORWEST GYPSUM, INC.
the corporlttion that executed the within and foregoing'lnstrument, and acknowledged
the said instrument to 'be the free and voluntary act and deed of said corporation for
the uses and purposes therein mentioned, and on oath stated that they were authorized
to execute said instrument, and that the seal affixed is the corporate seal of said
corporation.

WITbiESS my hand and official seal the day and year in this certificate first
abcv:,writren. ; I /' ;:' "

\ ~ ... /.; .
',,- I j' /) /' t",' .I .' ~ I' • . .,

f r,4 I, , '. <' , /1;./ I Ii, I : ~ !. 'r. r, ,'..

"

/". '.

...
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STAlE OF

COUNTY OF

)
) IS.
)

THIS IS TO CE~TIFY that on this cloy of , "1978,
before me, the undersigned, a notary public in and for the state af . ,
duly commissioned and sworn personally appeared ,
to me known to be the individual described in and who executed the within instrument,
and acknowledged to "me that he signed the some os his free and voluntary act and deed
for the uses and purposes therein mentioned.

WITNESS my hand and officiol seal the day and year In this certificate first
above written. .

Notary public in and for the state of ,
residing ot ..... -.-------
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Stock Transfer Agents
Commetn Stock
Bank of America, N.T.kS.A.
San Frand!ioo, California
First National City Bank
New York, New York

5% Conv"tible Pref,rred Slork and
$1.375 Con"rlible P"fmnu Slock
Bank vf America. N.T. &;S.A.
San Frandsco, California
Bankets Trust Company
New York, New York

Registrars
Common Slork
United Caliiomia Bank
San Francisco, California
Manufacturers Hanover
Trust Company
New York, New York

5% Con"rlible P"fm,d Slock and
$1.875 Con"r/ible Pr'fm"" Siock
Well. Fargo Bank (N.A.)
San Francisco, California
The Chase Manhattan Bank. N.A.
New York, New York

Stock Listings
Common. Preferred and
Prtfm"" Stocks
New York Swck Exchange
Padllc Coa.t Swck Exchange

General Counsel
Thelen, Marrin, Johnson &; Bridges
San Francisco, California

Auditors
Touche Ross &; CD.
San Franclsco, California
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KAISER
CEMENT lSi I!IYPSUM

CDRPDRATlDN

KaIser Center, 300 Lakesldo CrlVB. Oakland. CalifornIa 94604

This report has been prepared and Is distributed solely for the
purposes of furnIshing financial and Slatlstlcallnformatlon. It
Is not a representation, prosPllctuS, communicatioo ar cIrcular
in I;OnnecUon with In)' present or future sale Dr purchasll.offer
of sate or .purcha3e of any stol;:k or other security of Miser
cement & Gypsum Corporation Dr an)' other corporation.
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